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2 

Kessler Is a nice guy or I'm a nice guy, your duty is to look 

• 3 

at the evidence and to consider that evidence carefully, to 

( 

view it over, to look at it from every different direction 

5 

and say, "Is there really a reasonable doubt?" Not some 

6 

guess, not some twisting of what was said, but is there 

7 

really a reasonable doubt? 

8 

I submit to you on the record before you in this 

9 

case, there is no reasonable doubt and I ask you to return a 

10 

verdict of guilty. 

11 

THE COURT: The Court is about to charge the 

12 

jury. All spectators wishing to leave may do so now or remain 

13 

seated until the completion of the charge. 

14 

Mr. Marshal, please lock the door. 

15 

N 0 w, ladies and gentlemen, we are at that stage 

16 

of the trial where you will soon undertake your final function 

17 

as jurors. As I said to you at the time you were chosen. 

18 

I'm sure, you will here be performing one of the most sacred 

19 

and valuable obligations of citizenship, which Is to act as 

20 

ministers of justice in this case and to determine what the 

21 

facts are between these parties. 

22 

The fact that this trial was not of extremely 

^ 23 

long duration does not mean that it i3 unimportant. Whether 

24 

it takes a day, a week or a month, every case is important. 

25 

This case is important to the government because the enforceme 
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of the criminal laws Is a matter of prime concern to the 
community and to Its welfare. Equally, it is important to the 
defendant, Mr. Edmonds, who is here charged with the commlssiori 
of a serious crime. 

Let me quickly add the fact that the government 
as a party entitles it to no greater nor a y lesser considera¬ 
tion than that accorded to any ether party to any litigation. 
All parties, government and individuals alike, stand as 
equals before this bar of justice. 

Now, your final role is to decide and pass upon 
the fact issues here. You a.-, the sole and the exclusive 
judges of those facts. You determine the weight of the evi¬ 
dence, you appraise the credibility of the witnesses, you 
draw whatever reasonable inferences may be warranted from 
the facts as you determine them and you resolve such con¬ 
flicts as you may find in the evidence. 

I shall later refer to how you may be assisted 
in determining the credibility or believability of 
witnesses. 

My final function is to instruct you on the law, 
and it is your duty to accept these instructions on the law 
and apply them to the facts as you may find them. 

With respect to any fact matter, it is your 
recollection and yours alone that governs. 
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As I have already mentioned, anything that any 
lawyer either for the prosecution or the defense may have said 
with respect to matters of evidence, whether during the 
trial, in a question. In the opening In this case or in any 
summation, is not to be substituted for your own recollection 
of the evidence. 

So, too, anything that I may have said during 
the trial or may refer to during the course of these instruc¬ 
tions as to any matter in evidence is not to be taken in 
place of your own recollection. 

Before we consider the precise charges, let us 
turn to some preliminary matters. 

There are certain principles of law that apply 
in every criminal case and to which I made some reference, 

I'm sure, at the time you were selected. I will repeat them 
now. 

The indictment is merely a piece of paper. It Is 
only a charge. It is no evidence or proof of the defendant's 
guilt and no weight should be given whatsoever to the fact 
that an indictment exists in this case. 

The defendant has pleaded not guiltv and, thus, 
the government at all times has the burden of proving th4 
charges against him beyond a reasonable doubt. The defendant 
does not have to prove his innocence. He does not have to 
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prove anything at all. On the contrary, he is presumed to 
be innocent of the charges contained in the indictment. This 
presumption of innocence was in his favor at the start of 
the trial, it continued in his favor throughout the trial, 
it is in his favor even as I instruct you and speak to you 
at this very moment. It remains In his favor during the 
course of your deliberations in the jury room. The presump¬ 
tion of innocence is removed only if and only when you are 
satisfied that the government has sustained its burden of 
proving the guilt of the defendant beyond a reasonable doubt. 

Now, the question that comes up is, what is a 
reasonable doubt? 

The words almost define themselves. That there 
is a dcabt founded in reason and arising out of the evidence 
in the case, or the lack of evidence, as the case may be. It 
is a doubt which a reasonable person has after neighing all 
the evidence. A reasonable doubt is a doubt which applies 
to jour reason, to your Judgment, your common sense and your 
experience. 


Reasonable doubt i.i not caprice, whim, speculation, 
conjecture or suspicion. It Is not an excuse to avoid the 
performance of an unpleasant duty. It is not sympathy f 6r 
a defendant. 


If, after a fair and impartial consideration of 
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all the evidence, you can candidly and honestly say that you 
are not satisfied of the guilt of the defendant, that you do 
not have anl.abidingconvlction of the defendant's guilt. In 
sum. If you have such doubt as would cause you as prudent 
persons to hesitate before acting In matters of Importance 
co yourself, then you have a reasonable doubt, and In that 

circumstance it is your duty to acquit. 

If, on the other hand, after such an impartial 
and fair consideration of all the evidence you can candidly 
and honestly say that you do have an abiding conviction of the 
defendant's guilt, such a conviction as you would be willing 
to act upon in important and weighty matters in the personal 
affairs of your own life, then you have no reasonable doubt 
and under such circumstances it is your duty to convict. 

One final word on this subject: 

A reasonable doubt does not mean a positive 
certainty or beyond all possible doubt. If that were the 
case, few persons, however guilty, would be convicted. It is 
practically impossible for a person to be absolutely and 
completely convinced of any controverted fact which, by its 
nature, cannot be proved with mathematical certainty. 

In consequence, the law in a criminal case la 


that it is sufficient if the guilt of a defendant is establish! 
beyond a reasonable doubt, not beyond ail possible doubt. 
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Against this general background let us turn to 
the specific law which it Is charged the defendant here violated 
Let nr* say parenthetically, we are not trying the subject of 
drugs generally, whether they are good or bad. You are here 
only to determine the guilt or innocence of this defendant 
on the specific charge against him. 

Now, the specific law which it is charged the 
defendant here violated is provided by an act of Congress, 
which reads in part as follows: 

"It shall be unlawful for any person know’ngly 
or intentionally to possess with intent to distribute a 
controlled substance." 

Under another section of the law, heroin is 


set forth as a controlled suostance. 

The act was enacted by Congress in an effort to 
combat the illegal importation, distribution, possession and 
improper use of narcotic drugs which have a substantial and 
detriment* . effect upon the health and welfare of the 
American people. 

Now let 1 s turn to the indictment, which reads as 


follows: 

"On or about the 1st day of May, 1974, in thfe 
Southern District of New York" — and I charge you as a matter 
of law that Manhattan, which is the County of New York, is 
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within the Southern District of New Y rk — "Wyadell Edmonds, 
the defendant, unlawfully, intentionally and knowingly did 
possess with intent to distribute a Schedule I narcotic 
drug controlled substance, to wit, approximately eleven grams 
of heroin." 

In oru.er to find the defendant guilty, the 
government must establish and you must conclude beyond a 
reasonable doubt the following elements: 

First, that on or about May 1, 1974, the 
defendant possessed with intent to distribute a controlled 
substance, in this case heroin. 


knowingly. 


Second, that he did so unlawfully, willfully and 


And third, that the substance contained in Govern¬ 


ment's Exhibit 1-B and 1-C are, in fact, a controlled sub¬ 
stance, heroin. 

Now let me say a few words about these elements: 

The first element is possession with intent to 
distribute. What does that mean? 

The word "distribute" means to transfer the 
heroin. The word "possess" has its common everyday meaning, 
that is, to have something within your control. To have* 
something within your control does rot necessarily rean you 
have it in your hand or in your pocket. As long as it is undei 
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your control you possess it. The word intent" refers to a 
person's state of mind. So the term "possess with intent ^o 
distribute" can fairly be stated to mean to control an item 
with the state of mind or purpose or intention of transferring 


the item. 


To elaborate on the term "possess," this means to 




have something within one's control, as I have said. To 
have sometning within one's control can be either physical 
or constructive. Actual physical custody meets this requirement, 
and, in this case, the government contends that the proof 
shows that the defendant had actual physical possession of the 
heroin when it was in the suitcase which he carried into the 
Port Authority terminal in New York City. 

As you deliberate on possession with intent to 
distribute, I charge you that knowledge and intent, obviously, 
exist in one's mind. Since it is not possible to cut open 
a man's head and see what went on, the ohly way you have for 
arriving at a decision in these questions is for you to take 
into consideration all of the facts and circumstances shown 
fry the evidence in the case, including the exhibits, and 
determine from all those facts and circumstances whether the 
necessary knowledge and intent were present at the time, 4 that 
is, did the defendant possess with intent to distribute 
heroin, if you should so find these other facts beyond a 
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Direct proof of this is unnecessary. Knowledge 
and Intent may be Inferred from all the surrounding circum¬ 
stances, including statements the defendant made, if you 
find that he, in fact, made them. 

As far as intent is concerned, I instruct you 
that a person is presumed to intend the natural and probable 
or ordinary consequences of his acts. 

As to the second element, the terms "unlawfully," 
"willfully," and "knowingly," those mean that you must be 
satisfied beyond a reasonable doubt that Edmonds knew what 
he was doing and that he did it deliberately and voluntarily 
as opposed to being set up or mistaken or it being an accident 
or some other cause. 

Of course, it is not necessary for the government 
to show that the defendant knew he was violating any particula] 
law, rather, it is sufficient if you are convinced beyond a 
reasonable doubt that he was aware of the general unlawful 
nature of his acts. 

As to the third element, the indictment charges 
that the narcotic drug controlled substance is heroin. « 

I instruct you as a matter of law that heroin is 
a narcotic controlled substance. You, however, as the Jury 
must nevertheless find beyond a reasonable doubt that the sub- 
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stance here is, in fact, heroin before you are satisfied on 
that item of the charge. There is a stipulation in evidence 
from which the government urges that you can find that elemert 

In this connection, I would like to point out 
that the indictment charges that the defendant possessed 
approximately eleven grams of heroin. 

Incidentally, you have a right to take this indict 
ment with you into the jury room if It is your desire. 

The evidence in this case adduced by the governmen 
was that the amount of heroin was. In fact, 8.4 grams. 

It is necessary for you to be satisfied on 
this element to find that there was this amount of heroin, 
that is, 3.4 grams, and if you are satisfied of that beyond 
a reasonable doubt, then I charge you that the difference 
between the 8.4 grams and the 11 grams charged in the indictmen 
is what is called an Immaterial variance. 

Now, the parties have well and fully argued 
before you and perhaps to give a little focusing of your 
attention I am going to recite what their contentions are so 
that you may have them clearly in mind. 

The government contends that Edmonds was carrying 
heroin to Virginia Intending to sell it there. The goveVnment 
contends it has proved his guilt beyond a reasonable doubt. 


The government contends it has proved this by, among other 
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things, the testimony of agents who say they saw him come 
into the Port Authority terminal with a suitcase, that it 
was in his hand at the time of his arrest and that later 
heroin was found in it upon inspection at the Drug Enforcement 


headquarters 


The government contends that Mr. Edmonds' knowledg 


that this heroin was in this suitcase is proved by such state¬ 
ments as, "Let her go, she knows nothing about it," and other 
statements which have been argued to you. 

The government contends that it has proved that 
the defendant possessed this heroin with intent to distribute 
iu by at least two things: 

First, the fact that there were these cutting 
agents in the suitcase along with the heroin, which, in the 
narcotics trade, have a use in reducing heroin in its purity 
to get it down to a street level for sale and, second, the 
government contends that the statements of Mr. Edmonds to 
Mr. Christian as to which Mr. Christian testified at or 
around the time of the trip to Norfolk were proof of Mr. 
Edmonds knowing he was going and his acknowledgements later 
that he had been arrested for this and, thirdly, the govern¬ 
ment contends that the statement in the tape recording atSout 
going to Virginia to make money is proof that Mr. Edmonds 
knew that the heroin was in there and that he possessed it 
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with intent to sell. 

On this and other evidence, the government 
contends that it has proven its case to you beyond a reason¬ 
able doubt. 

Now, the defendant has denied all of this. He 
contends that the evidence against him consisted of, one, 
the uncorroborated testimony of Mr. Christian that he had 
recorded and unrecorded conversations with Mr. Edmonds and 
that the voice on the tape is Mr. Edmonds. 

Second, Mr. Edmonds contends that the testimony 
of the police officers that Mr. Edmonds had a valise in which 
the drugs were found and that he made incriminating statements 
is not to be credited, that that testimony is replete with 
contradictions and it includes, the defendant contends, an 
admission cf a false statement under oath. 

The defendant contends that this testimony is 
not sufficient proof beyond a reasonable doubt. The conten¬ 
tion is the testimony of Mr. Christian is both riddled with 
incredible statements and motivated by the desire to escape 
a lengthy jail sentence. The defendant contends that Mr. 
Christian's testimony is not truthful. The contention is 
that without his testimony there is no identification of the 
voice heard on the tape as that of Mr. Christian. 

The defendant contends that the testimony of the 
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police officers is dependent upon the statements of an unknown 
informant as to Mr. Edmonds' knowledge that the drugs were 
in the suitcase containing the possessions oftwo people, and 
the defendant contends that Mr. Edmonds' supposed admissions 
are not to be found in the police reports and are contradicted 

by other officers. 

These are the defendant'a contentions. 

I have not made any extensive reference to the 
evidence in this case. I have not done this because the 
trial has not been very extensive and the attorneys have 
made good and full reference to it in their summations and 
I'm sure it is fresh in your mind. But I do want to say 
that all the evidence in this case, whether referred to or 
not by me or by anybody else, or the lack of evidence, as 
the case may be, is important for you to consider and must 

be considered by you. 

You are called upon, as I say, to decide the 

fact issues, that is what happened. 

One issue you may have to decide along the way 

is that of the credibility or believability of witnesses 
which you have heard. 

Your determination on this issue must largely 
depend on the Impression that a particular witness or 
witnesses made upon you, whether the witness was telling you 

j ■ ;_ 
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the truth or giving you an accurate version of what occurred. 


As I said at the beginning, when you walk into 


this courtroom and you take a seat in this jury box, you 


do not leave your common sense or your experience in the hall¬ 


way, so you apply that in deciding whether or not a witness 


was straightforward and truthful, whether the witness attemptec 


to conceal something, whether the witness had a motive to 


testify falsely, whether there was any reason why a witness 


might color his testimony. 


The defendant has argued that Mr. Christian had 


such a motive to testify falsely. Haste testified falsely? 


That is for you to decide. 


A witness may be inaccurate, may be contradictory 


or even untruthful in some respect and yet be entirely 


believable in the essentials of his testimony. 


The ultimate question for you to decide in passing 


upon the believability of any witness or witnesses is, did 


ihe witness tell the truth here before you as to essential. 


materia], important matters? 


It is for you to say whether a witness at this 


trial was truthful in whole or in part in the light of his 


demeanor and all the evidence in the case. 


If you find that any witness testified falsely 


as to any material fact, you have the right to reject that 
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2 

witness' testimony in its entirety, or you may accept that 


3 

part or portion of it which commends itself to your belief 


l 

and reject the rest. You may accept that part or portion 


5 

which you may'find is corroborated by other evidence in the 


6 

case. 


7 

In addition to the testimony of Mr. Christian, 


8 

who is the principle source of proof of a conversation 


9 

in January, 1975* in an apartment at 101 West 136th Street, 


10 

there is also in evidence a tape recording which Mr. Christian 


11 

says was made of that meeting. There is also a transcript 


12 

that has been prepared of that tape recording which you have 


13 

seen. 


14 

In this connection, I charge you that the tape 


15 

recording itself is the actual evidence and that the transcript 


16 

is merely an aid to you as the jury in listening to the tape. 


17 

It is not evidence itself, the tape is the evidence to be 


18 

considered. 


19 

The defendant, Mr. Edmonds, has not testified 


20 

here, and I want to say as forcefully as I can that this is 


21 

his absolute right, and in respect to any such election not 


22 

to testify, nothing may be considered by you as to that 

• 


* 23 

election, nothing may be considered by you thereby as any 


24 

evidence against him. You must not permit that fact to 


25 

enter into your thoughts, your deliberations or your discussior 

13 
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in the slightest degree, nor should you, in the slightest 
degree, give any consideration to the matter of the defendant 
breaking into his counsel's summation to you. Put that 
incident entirely from your minds. Do not consider it, 

t 

do not discuss it. 

Now, to convict, you must find that the government 
has proven the essential elements of the charge here, each 
of the three, beyond a reasonable doubt. 

If the government has proved the essential 
elements, your verdict should be guilty. If it has not, your 
verdict should be not guilty. 

Your function is to weigh the evidence and 
determine the guilt or innocence of the defendant solely upon 
the basis of the evidence or such lack of it as you may 
find appropriate and upon these instructions on the law. 

Under your oath as jurors you cannot and should 
not and must not allow any consideration of any sentence 
which may be imposed upon the defendant, if convicted, to 
enter into your deliberations in any way or to influence your 
verdict in any way. Your duty, ladies and gentlemen, is 
solely to decide this case upon the evidence. In the event 
of a conviction, the duty of imposing sentence rests 
solely with the Court. 


Each juror is entitled to his or her own opinion. 
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14 

15 

16 

17 

18 
19 


Each should, however, exchange views with fellow jurors. 

That is what jury deliberation is all about. You should dis¬ 
cuss and consider the evidence, listen to the arguments of 
fellow jurors, present your individual views, consult with 
one another and reach an agreement based solely and wholly 
upon the evidence. 

You should not hesitate to change an opinion 
which, after discussion with your fellow jurors, appears 
to you to be erroneous. However, if, after carefully consider¬ 
ing all the evidence, all the arguments of your fellow jurors, 
you entertain a conscientious and honest belief that differs 
from the others, you are not tc yield that belief simply 
because you are outnumbered or outweighed. Your final vote 
must reflect your conscientious conviction as to how the 
is:' .e should be decided. 

Finally, to record a verdict, it must be unanimous 

That concludes my charge on the law, ladies and 

gentlemen. 
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(In the Robing Room - counsel present) 

MR. SEAR: Just a brief comment that the jury 
be told that they can take the evidence, other than the 
drugs, into the jury room and with reference to the tape 
recording they can come out and hear it if they want to. 

THE COURT: All right. 

MR. SEAR: With the drugs, your Honor, it would 
specifically be that they could look at them. 

THE COURT: All right. 

Mr. Kessler? 

MR.KESSLER: Nothing, your Honor. 

(In open court - jury present) 

THE COURT: Ladies and gentleman, just one final 

observation. 

You may, of course, call for the exhibits should 
you desire them and you may do that by sending a note. You 
will be in the custody of the marshal and. Madam Forelady, ycu 
give the marshal a note and tell him what it is you want. 

If you want to examine exhibits 1-B and 1-C, which 
are the brown packages, or you want to hear the tape recording 
let us know that and we will cause you to be assembled here 
for that purpose. 

With those instructions, at thiL point. Miss 
Hays and Mrs. Mitchell, we have come to point where I 
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must excuse you from further service as alternate jurors. 

I want to thank you for your careful attention. You are 
excused. 

(Two alternate jurors excused) 

(A marshal was duly sworn by the Clerk of the 

Court.) 

(At 2:40 p.m., the jury left ^he courtroom to 
deliberate upon a verdict. ) 

THE COURT: We haven't got all that many exhibits, 
but I would suggest all except Exhibit 1-B and C be given to 
the clerk and as they are called for they can be sent right 
in. 

MR. KESSLER: Your Honor, there is the matter of 
screening the part of A-l that is not in evidence. 

THE COURT: Yes. Kow about Mr. Sear taking a 
pair of scissors and cutting that out and just stapling 
on a blank back. 

MR. SEAR: I think that would be much easier to 
do, your Honor, than finding a Xerox machine. 

THE COURT: Let us do that. 

(At 4:30 p.m., in open court; jury present) 

« 

« 

THE COURT: I have a note. Exhibit 6, which says 
that you have reached a verdict. 

THE FORELADY: Yes, we have, your Honor. 
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THE COURT: What is your verdict? 

THE FORELADY: Your Honor, we, the members of 


the jury, find the defendant guilty. 

THE COURT: All right. 

Will you poll the jury. 

THE CLERK: Members of the jury, you say you 
find the defendant guilty, and so say you all. 

(Each juror, upon being asked, "Ic that your 
verdict?" answered in the affirmative.) 

THE COURT: Mr. Kessler, have you anything you 
would like to ask me before I discharge the jury? 

MR. KESSLER: No, your Honor. 

THE COURT: Very good. 

Ladies and gentlemen, I want to thank you for you 
jury service and I want to thank you for the careful attention 
I noticed you gave to the proof as it was going in. 

In my judgment on this record, your verdict was 
eminently justified, and I trust you will take satisfaction 
in the service that you performed. 

You are excused with my thanks. 

(Jury Excused) 

THE COURT: I am going to revoke bail as thihgs 
presently exist, and I will order a presentence report here. 

You may have until the date of sentence to make 
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motions, Mr. Kessler, if you are of a mind to. 

MR. KESSLER: Your Honor, it seems to me that 
at this point the question of my continued representation 
of IV. Edmonds should be addressed. 

I can understand why the Court wished me to 
continue the rest of the summation, but since Mr. Edmonds 
has clearly declined to talk to me, I think that the question 
of whether I can continue to represent him at sentence is 
a serious matter. 

I will endeavor to talk to him if the Court 
wishes once more and see what his desires are, but -- 

THE COURT: I would appreciate it if you would 

do that. 

He is in the marshal's pen. I think it might 
be a good idea if you can to go down there now and advise 
him that the jury has found him guilty and what loes he have 
in mind to do. 

MR.KESSLER: I will do that, your Honor. 

THE COURT: I would appreciate it if you would 
let me know in some fashion, either by letter or personal]y, 
however is convenient to you. 

MR.KESSLER: I will do that. 

THE COURT: Off the record. 

(Discussion off the record) 
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2 

THE COURT: For sentencing, is sometime in the 

3 

week of the 6th of July a good week? Is everybody here? 

i 4 

I am leaving on the 12th. 

5 

MR. KESSLER: I will be here, your Honor. 

6 

THE COURT: You will be here. 

7 

, The 11th is the last day and is a bad day. 

8 

SuDpose we are to make it at two o'clock on the 

9 

9th. 

10 

MR. SEAR: I believe I will be here, your Honor, 

11 

so that will be fine. 

12 

THE COURT: All right, two o'clock on the 9th 

13 

of July, and I will order a presentence report. We will be 

14 

in courtroom 5OI. 

15 

As I say, bail is revoked. 

16 

I trust somebody will communicate that to West 

17 

Street. 

' 18 

MR. SEAR: Yes, your Honor, I will take care of 

19 

that. 

20 

THE COURT: All right. 

21 

• 

22 

£ 


( - 23 

« 


• 

24 


25 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


AFFIDAVIT IN SUPPORT OF 
MOTION FOR A NEW TRIAL 


against 


WYADELL EDMUNDS 


Defendant 


oTsfKicr 


STATE OF NEW YORK) 
COUNTY OF NASSAU )ss 


LAWRENCE W. KESSLER, being duly sworn, depo; 


I was assigned by the lion. Richard Owens, on May 12, 1975 to 


represent WYADELL EDMUNDS, the defendant in the above-captioned 


criminal case 


:i potential witness for the defendant i 


to have Sarah Roberts available a 


since it was possible that she might have been the informant and might 


therefore have had information useful to the defendant concerning the 


manner in which the narcotic drug found in his suitcase upon hi6 arrest 


came to be there 


Upon the order of .fudge Owen, Assistant United States Attorney 


Sear provided the last address known to him or the officers of the 


Drug Enforcement Agency Task Force who were involved in this case 


That address was no longer being occupied by Sarah Roberts 


I then engaged two investigators to locate Sarah Roberts. They 


located her and served her with a subjx>ena 


AVAILABLE 
















On May 29, 1975, Sarah Roberts appeared at the United States 


Courthouse and I interviewed her to determine whether her testimony 


might be useful to the defendant. 

At that time she said that she had been sentenced to probation 


prior to \pril 30, 1974; that she was at Ms. Summers* home on April 


30, 1974, but that site had not informed upon Mr. Edmunds nor given 


information to anyone who did so inform. 

She also said that she had been substantially involved in the 
business of selling drugs prior to her arrest and sentence; that she 
knew many people involved in that business t nd is she were to have 
been an informant would have been able to give information about 
people much more heavily involved than Mr. Edmunds; that Mr. 
Edmunds was "small potatoes" in the drug world, and that she "spoke 
for him" (meaning that she made it possible for him to obtain 


possession of illegal drugs. 

Since Detective liahnor had previously testified that the 


informant who gave inlormatioii to him about Mr. Edmunds had not yet 


been sentenced on April 30, 1974, • concluded that if his testimony was 


truthful she could not be the informant. 1 therefore did not call her 


and convinced Mr. Edmunds to accept my determination 


I, thus, was never able to investigate Mr. Edmunds* contention 


that the government informant and thereby the government had induced 
this crime by the creative activity of supplying the contraband. If 
Sarah Roberts had been the informant, her admitted role in supplying 
Mr. Edmunds with these drugs—a role which her admitted presence 
on April 30, 1974 suggests might have in fact been much greater— 
would have been extremely relevant to this defense. If she had brought 
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th . drug with her fromher residence in Cambria Heights. Qneene » , 

Mr. Edmunds in Manhattan (Note, 1-Why else did she make that trip. 
2-According to the testimony of Jerome Christian "Jr." had been ■ 
"holding up" Mr. Edmunds, thus indicating that the dtrngs were received 
very close to. if no. on. the date of his arrest) and then mid Detective 
Bahner to arrest him. the creative activity specifically described as ., 

i aor it 2d 1012, 1016 (5tli Cir* 
prohibited in. United Sta tes v. Mosley, 496 F. 

1974). 

" [Tlhat a defendant, where entrapment is an 
.' - ‘' ' v he acq uitted for lack of pre¬ 
disposition, or. even though fspo s ed^ where 

the undercover agent supplier hu . v. 

contraband." . V’ 

WHEREFORE, the defendant moves for a new trial and the 

revelation of the name of the informant. 


LAWRENCE W. KESSLER 


Sworn to before me this 
1%^ day of June, 1975. 


~Tojc\av< 7v- 
Notary, public 


- •, fi * 

•*r 


■ ■ ' fi** 


p-v f 

By..:. 
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UNITED STATES DISTRIc i* COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


t N. * . •* * U 




HoN, it* OWENS* D. J. 


ADDLE EDMUNDS, 


NOTICE OF MOTION 


Esfc.l 


F r EASE TAKE NOTICE, that upon tne annexed aiAdavit of 
l_A V FENCE .7. KESSLEF, attorney for the defendant in tha above-captioned j 

criminal cssc, upon the incictment and all papers filed and ttroceedlnga held j 

» 

herein, heretofore. will move this Court, before the HON, RICHARD 

i 

I 

ENS, D.J., vt P-30 a. m. nr. May 19. V'i' }r z, n; the United Statos District j 

«—* * i 

t ourthouse Sor the 1 : .tc.ct cf ** • *7. V • n t , Aov 

! 

I 

*, "j jiure , ^ i '•»%-**, ■ »*» k .v u v*«, ».*. ** * ct * • 

rcnpre..mi tangible rr*\ rr~.* e^tred ivom the detenwaat at | 

( 

l 

the tune of hie arrn ^:: j 

.. ih- United Stitod rco: toy xo make SARAH 

I 

OLERTSON ?nd RONNIE EVANS available for interview by counsel and as 
■ Lr.oH.rec at ti' 1 ?!, r\nd/or to make available the informant herein, and 

» 

1. *v..ch otv. d f^thar / ; T . v* saa/ ec~ p: %r* 


i. v. ^5 T « ‘v i u* 


n£Hpt*Clfr'‘VM V rju ^TMtod, 


s c0?S( 


pm ^ 


pfiVF 


• j \ t ?' *p ,'i f T • f i 

Cm * » i.L* t c Li # r.uoo > « k • 

> -f* *-* t * v*> ? 

Jcfemnsieod, n - *»* York ko50 
ii.to.* o60-7-'«»-t 












CM TED STATES DISTRICT CGUi'T 
c X'-Y'T':ST '-'V-THtCT OF HE-" YORK 


UNITED LTA TEL OF AUKIdCA 


-acain^t- 


-LSI L 1 £ ND5, 


7CK 17- 


- - . -.d-\ v l .1 


» . .* , . ,i, . 


S'".ATE Ci- FEW YCV'K 
C OUNTY OF NASSAU’ >ss. : 


<> r/FvrC'?cn V. ’-XJ.siXTJ, *5 <i» ly .sworn, dispose 3 and 


’• < iw the otV'xve.y for ' Y 'U/YT.L iwi.r-v^, the defendant in i 

... , . i 

,i - - above -ju ex >:m :at ease . y ipy jf :he Hon. lUchard Owens, 

I 

i. .o ,0 oa Jv.ij- !«., Ib7«, ai.U&x tilt; _ r LaUra* oUiiCi.ee .-»ec, aaci mike all state- 


1 V>* 4 O* wAi 


merits herein under information ana belief unless otherwise i. iutcated. 
a.- I lotion to Suoore.as. 

:■ J .ly l'i, 197‘‘, ’i-irl ' eptomber 13, 1971, i hearing o.i a »*•■ otion 
to suppress; oafi held, and os id motion -.van thereafter denied. 

*-t »bnt hearing the «ole factor creating orobable cause for the 
\rreat and search of the defendant, was the testimony of Detective Horace 
D. Bahner that the arrest -.vas made upon partially corroborated information 
supplied by a reliable informant. 

Thus, crucial to the constitutionality cf the search, was the 
question of the reliability of the i.dormant. Spine Hi v. U.S. , 393 US 410 
(1959), Aguila r v, lexas. o' f, US 198 {i3o4;. Detective Lahner established 
the reliability of the informer herein by his uncorroborated testimony'that 
the informant had supplied information leading to five previous purchases 


0flLy c °rY AV„,... 










and three previous seizures of narcotics Transcript, July 10, 1974, p. 9— 
hereinafter to be referred to as "T. 1."). Yho .* uthiulness testimony 

on this issue was the major issue of fact oe’ore rfce court on the sunoreaHioa 

% 

motion. Neither the informant nor other officials testified to substantiate 
he existance o' zn informs t. The name of the informant was ne ver 
revealed. Thus, his testimony and the validity of the search and arrest 
stand on the credibility of Detective Jbah.uer. 

br.’;- ‘Hit.ant to the hearing and previous trial in tins case, counsel 
wine iato possession of iho ora statement of a police officer which is in 
jo.iflict yith the testimony or . elective icaner. Detective Tahner testified 


follows: 


o 

% 

G 

o 

o 

-a 


’ . bf i-'.i - .nfora . tL j'i previously 

^applied to you bv this confidential 
niioitniciC, previo _> .1 .“.»u i oi-tli, 
did such information include a tic 
cor.Cv.':; nc. the doi'r.d;* • yadell t.orr.unds ?. 

f . i' .... 


5 

> 

CP 

r~ 


., * X c3« =- • ^• "* ^'* 

i'i!£ .vlf 'iJt .b: ..c r.iayed this Information 
over to \.bi. Dru f - Jnfoicemeut nUminiwtratiOn 
,n Norfolk, Virginia, who relayed the informa¬ 
tion to the i-ohea Department mare. 

x U£ C f.. U't: And -vhr.t ac- ppo;>ed with regard 
j :h s n an p.t or d: vi the time of the 

expected arrival 9 Did u.at come to pass.... 

1H£ v, I i .\£bb: Yes. £ wasn’t involved in the 

.nvestigntton once it reached "‘onolk, Virginia, 
but I vvr.a told by the Dr.i' dm ore err. eat A "art 
there that the defendant, yucell Edmunds, '.vas 
arrested, 7 believe in * . T •’ luy I n; utai ,r 
Motel ill t.ie- — - 

_ ~ 1 »» 

Oi • !• O# ».*- 

tv' ur :3 clearly alleges that ti-.e informant -- known to him 

i.u his enpaeir as an investigator in f s <uh — gave him this Information. 
This fact is die only investigate statement rmUe by the witness concerning 
the informant. v o other names of defendants, that the informant allegedly 
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i-entifieu, were ^lv.en. 

C • a v.vor>< slater.snt. anted c.'ck 23. 1974. before the Justice j 

« 

•r . he r-tje.;* - Norfolk* Vir. tola. ' T.c . ? o. ,* tie stated tltai a 

i 

.oirch warrvi >: . ho-id ho L. *100 boc.. .-e <vt. maUi tai cuoatltutiag : 


- a ooao le cano: 


Fro re on *. ; formant -.vho * ‘no ra ‘ has t 

s ivca xe i•.'formation lead:."*? to the rrro t 

,’i ct-T.er '.it ti.ohoJ ii* u.c 1.« t •- . ■—■ ■ 


>•> oiv that at the . ... 

huco- a 3J . . t-> 


i 


j --Ai 


..it 


OulOiii.t; S —l.OiilC.il Ot oliitSr t« • •> r - a I-i*T«-A. 

. c co ft Let hot’./ -on thi? ?*.aic""S"i. and ‘not V ;3'tective F.^hner 
.» jEOid. *• r •••hot.hc-r .29 ubrc tnt /.vo tl.a i:i onaatian to hahner 
1 , a:or..a.i;‘t. v.oco.id, •./aui.’.ior the* iniorr-ju'-i ^ave icf-vu atiosi tn the r ati 
to t aimer 01 organic. inis conflict cans ao-o. apoa to.■ lea.imony of 
. ectlve hamper that t: -r iriicrnmnt previously gave irJora..atton to him. 

■ f"*>^tfi rO*. j - ■,i ' ' 1 * f 1 trot 'in”; \~* 0 ; X* ‘ t p* 11 S d hlf.l LilfOr** 

•. '. ton t:t C'C '*4 ', ‘.a other .'i j.*. n■ ■ n• i n*o .o h. the * otccii vo in 

\ ''liOGi*?, ri-ie «'c*r.:iio» ’o au.*v-. ■£. ,m« 

. . _ o.i oFLcca ..t ..xc taw *.-1 . -• -ut a. .-Omej a roori 

a. » 'lioriiiru.i. ufiJ toon A*ut — sc- to zc/clci t. u .([’’iuitj oi ms tiuoi'tiuiuti the 
* :.v :• ; .biiit *TY .*. i> qrooi. • h<! ai -sucres* tuioi’iiAa»io*i is not 

cbjoct to ..ioaulawful c** >..•:~exaiviuiatio;i, ijr..citt to permit such 

v<ictiinouy ts made oaly alter balancing tr*e co lot’.futio ml rights of a 

■ ? v *iiniLneJ. defepoupt ’J^sinst ios needs cf le v enforcc.c.cot. - • ray */• 

* .'j. 30*1 'iPH7> r i dled Otgter v. t m-jiulong , *2$ F 2d 134 

(2 Clr. • LbVC;. 

-ho crucial Vac * ox .c the oi •- safo^uara against fabrica¬ 
tion, v o tm- jH ioiv*, at p, c ! L<y. * 

. hon the testimony of the pollen ofiic ji* is que ttioied, as it must , 
be its re, »t }•*»• :o. be petuiutco :c :a..u. 3 

riMi v rnPY AWAII ARI F -3- - . 1 
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\ 











• I 

The danger of fabrication i3 particularly great Alien the defendant j 

F 

is known to in..v enforcement officials, for his phyaic.il identity can be so 
a^gilv 6 f a*ea and jaed as supooseu corroboration ot the informant, tt is 
Interesting to ante that in the trial of this case, the tig are of Urn defendant 

I 

.;ss jo familiar to the officers that he was recognized at from ^ to jO 
fcoi. TTrar-crlpt of trial, December 5, 1974, o. 113 — hereioaiter to be 
called ’T. *3.it must on occurred that arch ready identification indicates 
■^rior familiarity and thun kno'viodje of his de .emotion cannot supoort the 
r.Ue^ed infoi •; iant as It did in L- taper v. U.T. . if j J.'d. 307 (1&39 Of 
course, eii ot the allegations concerning what uie informer said and its sup¬ 
posed corroboration rest upon the now questioned testimony of ‘.elective 
Eohner. The sworn statemc: K that an informant gave Inforrr.r.ilon to Officer ! 
Morganle abo..d this defendant and apparently aid riot give it to i -»l active 

j 

Fohner, as v. his testimo.'v, compels tr.e qeertionmg of tec i : of hin 
testimony ab -o this very il'o*. or. 

Ti> *• ;i<-cvide. e .. aiofore macaate.; tno j -,v. . a vc U... * p die 

i 

evidence _cioe . 

O) rroduction of Aitnesses, 

At both the suppression hearing and trial defendant requested the 
r> reduction for Interview of the undercover informant. On both occasions 

m 

the motion war. denied. 

Tvo factors require* he granting ox this motion, despite the above 
determinations. 

i> fhe first is the existence c: the above-described evi¬ 
dence questioning the veracity of Detective hahner. The constitutional re- i 

strlction upon the governme.it*3 priviieie t*^ conceal the identify of infor- 

* 

monts is a. "voucher against fabrication. C omiasiong , a» p, 339. 
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ii^. '.ri'oc c.m only the credibility of the Oificcr**givenunent 

uHtress. Cnee that is breached by evidence of fabrication, the privilege 

I 

i-'-cn. - 1active Eaimer's credibility his been seriously questioned 

, > ie vital of his prior relationship with the informant. Kis testimony 

i 

y/ i.. 3 fcir is no longer, "a s ufficient -voucher within the mealing c, 

O .- mission? . 

- J " r • 1 

fort'-' rv w , ma2 of fabrication, the •i^i'erdant nas met an 

i 

imost irvsur nountible burden. N’c names, dates or places were revealed 
bv the witness to provide a basis for investigation. 'I a deny production o. the i 
l* formant after this prefer at proof by the defendant voold be to grant a 
]_iise to the police to fabricate a! will. * R-- lie lav. protect*.*, ii: 
Laormuat’o identity, with all facts surrounding prior transactions with 
the informant sealed as likely to point to his identity, no greater ovi^eace 
e. fabrication could be produced. C i course, i directly conflicting 
slate merit of fact as herein alleged is strong cvfden.ce. i. he 
: be produced. 

2 ) i;»e second is that the defendant states, that if there were drugs 
in hla possession and if there was an informant, that bar ah Robertson 's the 
c. . urce of any illegal drags that are alleged to have been found in his 
possession, that she packed tha bag in which the illegal items were 
. Icgedly found, that he was net present during this packing, and that he 

k 

.now believes that she is v/oikin~ for the government c.dcr having been 

jj 

arrested on narcotic charges along with her common law husband Ronnie 

r 

2 vans. 

The present whereabouts of these two alleged ’witnesses are 
unknown to the defendant. If known to the government, both Brad^v. # 
. .larylaiid , JV3 U.S. 33 (1353) and Rovi a ro v. United States. 353 U.S. 53 
1 1357) require their production. 0 








The allegation that this informant procured the illegal, substances 
end placed them without the defendant’s knowledge or consent into his 
GJ-esslon converts Sarah Robertson, whether tine informant or not^into 
i potentially valuable witness, tier location must tbereiore oe revealed and/or 
he must be produced for interview. 

■"V 

The authority cited by the gownment tr.pportiug tne reqt.e-si that 
reduction c? the informant be ocnied is rendered inapposite oy the 
,vilification of the identity ant' rale of the informant in the substantive 
criminal act. P.u?sndorf v. United states, 37 i L. S. 528 (lb34) distinguishes 
lieviaro and permits r.o^disclo-ure only v.*hon the in formant had not, played 
a • irect and prominent part, os the sole participant with the accused, in 

j 

the very offense for which the latter was cenmctea ’ 1 at d, 534. 

Here it io alleged that farad Robert :oi pro cured the narcotics, 
planted them on the defendant end then either informed or hid her paramour ! 
Ronnie Evans inform the officials of defendant’s possession. Thus, these 
iodormara had a vital role in the crime and they must be produced. 

WHEREFORE. the defendant moves for the suppression of all 
items seized from him and the production of the informer Sarah Robertsoi 
: vd Rcaaie Evans or others for interview by counsel and testimony at trial. 


LAV.HENCE V . KESSLER 


Sworn to before me this 

IGth day of May, 1975. 


Notary Public 
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